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Sii.vKR Chrysi.kr I’i.ymoutii, Inc., 

/ Va i u t i ff-A pitcllee, 

afjaiH.st 

Chry.si.er .M0T0R.S CoRi*oR.\Tiox an<l Chry.si.kr Heai.ty 
C oRI>OR,VTIO.\, 

l)(‘feii(laii(s-A jipflla » la. 
Diw.kct Xo. 74-1104. 


On Ai>pi;.vl From an Order ok the I’nited States Distrkt 
Court for the Fa.stern Destrkt ok New York. 

7;{ C 

BHIKF 01 l*LAI.NTIFF..\l»l»ELLKi:. 

IsHiiPH on Apppal. 

1. ^^as .Iiid^c Weinstein’s order, denying defen<lant.s- 
appellanth’ motion to ilisrpuilify llie firm of Hammond 
& Sehreilier* from rejiresentinj? plaintilT-appellee in tliis 
action, witliin tlie broad disendion c(>nfern*d upon dis- 
trict .iudhcs in ruling upon a motion to disipialify coun- 
sel pfroundod on an asserted violation of the Code of 
Professional Responsibility ? 

•On April 1, 1974, Hammond & Sohreiber, P.C., a profes- 
aional corporation, auc(»cd(*d to the practice of Hammond & 
Schrrilter, a partnership. For convenience, plaintiff-appellee’a 
counsel will be referred to merely as Hammond & Schreiber. 
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2. Did Judge Weinstein act within his discretion in 
finding that tiie jiresent action in-ars no substantial rela- 
tionship to any matter upon which Schreiber (a member 
of the firm of Hammond & Schreilier) worked as a young 
asso<'iate at the firm that represents defendants-appellants 
for less than three years, and therefore in denying de- 
fendants-ap]M>tlants’ motion to disipialify the firm of Ham- 
mond & Schreiber! 

Statement of the Case. 

A. Pertinent Proceetlings to Date. 

(1) District Court 

On June 12, 1973, plaintiff-appellee. Silver Chrysler 
Plymouth, Inc. (“Silver”), a franchised Chrysler-Ply- 
mouth automobile dealer in Port Jefferson Station, Long 
Island, New York, filed a six-page complaint in this ac- 
tion. In sum. Silver allegHl that defendants-appellants 
Chrysler Motors Corjioration (“Motors”) and Chrysler 
Realty Corporation (“Realty”) (both sometimes referred 
to, with their parent Chrysler Corporation, as “Chrysler”) 
have breached a standard form Dealer Relocation Agree- 
ment, which it is alleged, providi's for a twenty-five year 
lease of certain facilities, and have violateil the Auto- 
mobile Dealer Franchise Act (15 U. S. C. 1221-25) by 
coercing Silver to relinipiish the lienefits of its Dealer Re- 
location Agreement. Silver, who has been paying under 
protest a higher rent than provided by its Dealer Re- 
location Agreement, seeks declaratory, injunctive and 
monetary relief. This “simple case,”’ as judge Wein- 
stein characterized it below (505a), is in essence a dis- 
pute over the amount of rent owing by a tenant to its 
landlord. 
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After service of process was elTccte«l on Chrysler on 
or about June IH, 1!>73, Clirysler sought and obtained a 
stiinilation extending its time to answer or move with 
resi)ect to tile coinjilaint from July !), 11(73 to August !(, 
11(73. On June 21(, 11(73, Silver served a short set of 
interrogatories. Chrysler sought and obtained a stipu- 
lation to extend its time to answer or object to these 
interrof^atories from AuRust 2, 11(7.3 to AuRiist 23, 11(73. 
On AuRust fi, IK/.l, Chrysler souRht but did not receive 
a further extension of its time to answer or move with 
respect to the complaint. 

On AuRUst 8, 11(73. Chrysler moved c.r itartv for a fur- 
ther extension of time to answer or move with respect t<i 
the complaint. JiuIrc Weinstein siRiied an order to that 
effect. On AuRUst K, 11(73, niter receivitiR a c<ipy of 
JudRe einstein’s order, Silver’s counsel moved to va- 
cate .JudRc \\ einstein’s order on the Rroumis that it was 
obtained without a heariiiR on an aflidavit that contained 
inaccurate statements of fact and [omitted] certain ma- 
terial facts” (Hnmmoml AIT., 8/l(/73. p. 1). 

On AuRust n, 11(73, after henrinR counsel, .IihIrc Wein- 
stein entered an order nspiirinR Chrysler to answer Sil- 
ver’s interroRatories by September (5. 11(73 ami orally 
ndxdscd Chrysler’s counsel to have any motion addresseil 
to the complaint returnable on the same date. A pre- 
trial conference was set for September 2f!, 11)73. At no 
time did Chrysler disclose to either JudRe Weinstein or 
Silver’s counsel that it intendcl to seek a <li.s,p,nlification 
of Silver s counsel. 

On AuRust 20. 11)73. Chrysler serveil a motion to .lis- 
qualify .Silver’s counsel (seekinR, as well, related injunc- 
ive relief) and to dismiss the complaint on the Rround 
that the stamlard form Dealer Relocation ARreement of 
Chrysler executed by the parties failed to comply with 
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tlic statute of frauds. Silver’s counsid agreed to defer 
consideration of t'lirysler’s motion t() dismiss until Judge 
Weinstein ruled on C'lirysler’s motion to disqualify Sil- 
ver’s counsel, 

On Sejttemher 18, l!l7:{, Judi^e Wein.*;tein heard the 
parties at a lengthy oral arguuu-nt. lie granted both 
si<le.s leave to suhmit all additional papers that they 
thought advisable. Lengthy post-argument aflidavits and 
memoranila were submitted. 

t)n Xoveml»er 27, 11I7.‘5. Judge Weinstein fded a 27-page 
opinion dated Xovemlter 2ti, 1972, in which he denied 
Chrysler’s motion in all resj>eets. 'I’liis opinion is re- 
ported at J70 K. Supp. 581. On I)eceml)er 11, 1073, 
t'hrsyler moved to have Jmlge Weinstein, among other 
things, amend his order denying C'hrysler’s motion to 
certify an app(*nl pursuant to 28 T. S. ('. §1202(h), Hy 
memorandum filed on Decendter Ht, 1073, Judge Wein- 
stein denied Chrysler’s motion in all respects. 

(2) ('o)irt of Afijieals 

On Decembt'r 21, lf)73, Chrysler file(l its mdice of ap- 
|M*al and its isdition to compel Judge Weinstein to cer- 
tify an appeal pursuant to 28 C. S. C. ^12tl2(h). Its pe- 
tition was deni*>d by order date«l January 10, 1073 (Kauf- 
man, Ch. J., Smith, F<*iTd)erg, CJ.I,). On January 2, 
1074, Chrysler served a motion to stay iiroceedings be- 
low, jH-nding disposition of its attempt to appeal Judge 
Weinstein’s onler. 

On January 0, 1074. Silver filed a motion to dismiss 
Chrysler’s appeal for lack of jurisdiction. At a hearing 
on January 15, 1074, before Judges Friendly, Moore, 
and Anderson, Chrysler’s motion for a stay was granted 
pending a determination of the jurisdictional issue and 
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the parties were directed to file further hriefs. f)n .Janu- 
ary 2H, 1!I74, Clirysler filed a |)etition for itiaiulaiiius, 
which was consoli<lated with the motion t(» dismiss hy 
order dated .January 24, J!l74. liy order dated April 8, 
lf)74, tJie motion to dismiss was ordered to Jie deter- 
mined CM Ixnic. On April 2.1, Jf>74, an cm hour opinion 
was fded denying .Silver's motion to dismiss Chrysler's 
ni>peal and the petition for mandamus was dismisseil as 
moot. 

(.'J) 1‘afH‘rs Siihnilllril lirloir nu ('hrii-slrr's Mnlioti in 
IHst/iialifff ( 'tmnsrl 

Chrysler sou^jht to distpialify the finii of Hammond & 
ScJireil)<*r from repres«-ntinK Silver on the ^'rounds that 
Dale A. .Schreiher, Kscp. the junior memher of the firm 
of Hammond & Schn-iher, had worlced on some eases 
invoJvinfj f»ne of the two Chrysler detVmlants in this 
action whih* an associate of the Kelley Drye firm for less 
tlian tliree years ending; in Fehriiary, lflf»!l, almost fiv*- 
years afro. 

Chrysler's evidence on the motion consisted of three 
nfTi<lavits of Hohert Khrenhard, l‘^s<|., n paidner of the 
Kelley T)rye firm (2S-;jSa, KKl-J.TJa, 44H-4<Ma). His first 
affidavit consisted almost complcdelv of vofrue trenerali- 
ties ahout allcfred work .SeJireiJier had done while an as- 
sociate at J\elley Drye (28-.'J8a). 

Silver’s pajiers in opposition consisted of three afti- 
dayits from Schreiher (.■)4-7Jn, 42S-44.1a. 4S7-4^‘»a). two 
aflidavits from Jiis |»artner Alexander Hammond, J*'s«|. 
(SO-ROa, 44(;-447a), separate affidavits from two former 
Kelley Drye associates (7.3-7(ia, 77-7‘)n), and eleven affi- 
davits from Chrysler dealers (f>8-f»f)a). Tlie subst. -ice of 
the .ScJireiher affidants was dealt witJi in Judpe Wein- 
stein’s opinion. The affidavits from the two fonner Kel- 
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ley Drye associates — each of wiioni had responsible jjosi- 
tions and liad clerked for federal judges — refuted the 
vague cliarges and innuen«los in the first Khrenbard affi- 
davit that SchreilK'r had allegedly workwl on certain 
sfjecific cases. The second and third Khrenbard affidavits 
did not take issue with the substance of the affidavits of 
these two ex-Kelley Drye assoc.ates. The first Hammond 
affidavit reeite<l how Hammond, many years before he met 
SchreilK'r, had specialized in representing automobile 
dealers and had, in testifying before a f'ongressional 
committee, been sharply critical of Chrysler’s flealer jirac- 
tices (‘<4a). Moreover, Hammond's affidavit rwites inci- 
dents that, .Silver submits, show that the real objective 
of Chrysler in claiming Schreiber’s ilis<|unlification was 
to remove Hammond, whose expertise* in dealer law and 
knowledge of the business Chrysler f«'nn*<l, from all 
representation of Chrysler dealers (S4-8.')n). However, 
Judge AVeinst«*in refraine<l from consi<lering Chrysler’s 
motives in this regard. 

(4) Jiulffe Weinstein's Opinion lielow 

While Chrysler has attempted to characterize .Judge 
Weinstein’s opinion as a radical «lepnrture from existing 
law, a carefid ren«ling will show that he fotmd, in concr*‘te 
nn<l specific terms, rlis(|nnlificntion to be inappropriate 
under this Coiirt’s recent decision in Kntle In/iustries, 
Inc., r. Patenter, Ine., 473 F. 2d .')r)2 (2d Cir. 1973). 

After fpioting the standard for jtroof of rlisqualifica- 
tion laid down in the Emie case. Judge Weinstein pro- 
ceeded to make findings of fact that showed that Schrei- 
l)er had not worke<l on matters while at Kelley Drye 
that, in the words of Emle, were “substantially relatwl 
to the matters” involve<l in the present case (497-.')00a). 
He rejected Chrysler’s broad assertion that the knowb 
edge, if any, of Kelley Drye partners that might be con- 
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ccivabiy lu'lpful to Silver in this case was “irrehuttahly 
presumed” to have l)een passed to Schreiher (500-501a). 
Judge Weinstein found that, on the basis of work done 
by SchreilK'r at Kelley Drye, there was no basis, under 
the Ende standard, to impute knowlnlge of any such in- 
formation to Schreiber (rKKl-bOla). P'inally, Ju<lge Wein- 
stein fouml that Schreiln-r had no “actual knowledge” of 
any confidential information that would l)e useful to Sil- 
ver in this action (501-502a). 


B. SuiemrnI of FbcIh. 

(1) Schreihvr's litlatinnship With ihe Kelleif Dr/fe 
Firm 

After graduating from Columbia Uw S<-hool in June, 
IflfiS, Dale A. Schreilter, Ksq,, went to work in Augtist, 
infifi, before his admission to the bar, as an associate of 
the law firm of Kelley Drye Xewliall Maginnes & War- 
ren, predecessor to defendants’ counsel, Kelley Drye War- 
ren Clark Carr & Kills (l)oth hereinafter referred to as 
“Kelley Drye”), at an annual salary of $7,800. In late 
fall of 190.'), lie left Kelley Drye w’ithout being guaran- 
teed re-employment an«l took a position as a law clerk to 
Hon. Marvin Frankel, T'nited States District .ludg<‘ 
for the Southern District of New York (.'iOa). 

In September, 1900, Schreiber returne»i to Kelley Drye, 
as an a8.?ociate, at an annual salary of less than $1(MKK). 
For a perio<l of time, he continued <loing basically legal 
research typically done by young associates in large New 
^ork City law firms. Gradually, he started to do work 
for litigation partners in the firm. As will be shown be- 
low, some of the matters involved one of the defendants 
in this action, Chrysler Motors; many other substantial 
matters were unrelated to any of the Chrysler companies 
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In February, 1909, after lesB than three year’s em- 
ployment at Kelley Drye, SchreilMjr left the firm and 
established his own practice in White Flains, New York. 
His practice there primarily involved negligence cases, 
lie did not represent, and lacked the expertise to repre- 
sent, automobile dealers (57a). 

In the fall of 1909, Sehreilier met his present partner, 
Alexander Hammond, Ksip, who was many years his 
senior and had a national reputation for his representa- 
tion of automobile dealers (87a, Gda). They had not 
previously met or communicated (GGa). In August, 1970, 
Hammond invited Schreilier to form a firm under the 
name of Hammond & ^>chreiber (r)7a, fi<!a). Hammond 
seeure<l Schreils*r’s services to aid him in litigating many 
matters that were overburdening him. He neither needed, 
nor could Schreiber offer, any inforiiiution aliout the 
Chrysler companies that would aid Hammond’s repre- 
sentation of dealers (8 7a, 57a). 

(2) Ilammond's I'nique Hole in Hepiesentiufi Automo- 
bile Dealers 

Following his graduation from Columbia haw' .S<-hool 
in 1939, Hammond’s time was divided betwe«*n practicing 
law and the automobile business (82n). In 1901, long 
before he first met Sk'hreiber, Hammond began repre- 
senting franchised dealers, and particularlv automobile 
dealers (81 -84a). By 1908, he had achieved a national 
leputation, as an effective and informed advocate for 
automobile dealers in their relations with automobile 
manufacturers (84a). He was one of the first lawvers in 
the country to have success in litigating for dealers' under 
the Federal Dealers’ Day in Court Act enacted in 1950 
(lo U. S. C. ^^1221-1225) (8.3a). Hammond has many 
Hmes testified lM*fore Congressional committees and the 
Federal Trade Commission on behalf of automobile 
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dealer interests and was particularly critical of I'lirys- 
ler*8 retail sales activities in coin|H‘tition with its dealers 
in testimony given in 1909 to a Senate sulx-ommitlee 
(84a). 

Since 19(!S, Hammond has chaired the Practising Law 
Institute’s annual program on automohile «lealer itroh- 
lems (81a, 8.‘ln). He has served prior to his partnershi]* 
with Schreiher as counsel to various <lealer groups, in- 
cluding one consisting of some dealers of defendant Chrys- 
ler Motors (S4a, 98-J>9a). 

In 1900, Hammond instituted an action on hehalf of 
three former DeSoto <lenlers against Chrysler for viola- 
tion of the llohinson-l'atman Act an<l for breach of con- 
tract (87a, 74-7r)a). 1'his action was settled in November, 
1909, long after Schreiber left Kelley Hrye and altnost a 
year before the commencement of Ids partnership with 
Schreiber in August, H»70 (74-70a, S7n). The reconl shows 
that Schreiber dirl not meet or commuidcate with Ham- 
mond while Schn-iber was nss(»ciated with K<‘llev Drve 
(87n, 75a). 

(3) Chrysler aiitl (he Kelley [(ri/e Finn 

The Kelley Drye firm is om- of the larger New V«»rk 
City law firms with about 80 lawyers, consisting of about 
30 partners and 50 associates (497a). As most large 
firins, it expi'riences a high rate of turnover of associates. 
It is estimated that since 19(».5. Kelley Drye has probably 
employed at various times over two htindred dilTerent 
lawyers (497a). 

Clumsier is the fifth largest industrial corporation in 
the Unitwl States and one of the three major domestic 
automobile manufacturers (431 -432a, 154a). In 1907, 
Chrysler’s sales were over $0 billion, its profits were 
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over $200 million, and it had over 215,907 employees 
(Khrenbard Aff., 9/17/73, Ex. R (Chrysler 1967 Annual 
Iteport [Annual Report], p. 1). Chrj’sler had over twelve 
subsidiaries ^hgaged in many activities through 17 divi- 
sions (Annual Report, esp. pp. 38-39). In 1967, Chrysler 
had 6,324 automobile dealers, who constituted about 20% 
of all domestic automobile dealers in the United States 
(Annual Report, p. 10; 431-432a). 

The Kelley Urye firm is one of the many larger law 
firms throughout the United States that has represented 
one or more of the Chrysler comi>enies (85-86a). It has 
not been claimed that Kelley Drj’e is general counsel to 
Chrysler.* It is estimated that the niiml)er of lawyers 
a8soeiate<l with, and members of, law firms representing 
Chrysler interests in the United States in recent years 
runs into the many thousands (85-86a). Chrysler ad- 
mitted that firms other than Kelley Drye handle<l <lealer 
litigation for Chrysler (4r)4a). 

(4) Plaintiff"s lietention of llammnud d* Schreiher 

On June 12, 1973, over four years after Sehreilier left 
Kelley Drye, the present action was filed on behalf of 
Silver. Silver’s principal. Frank Silver, sought repre- 
sentation by .\lexnn*ler Ifaminoml, Es(|., in this action, 
due to his reputation and representation of a group of 
Chrysler dealers and their prior acquaintance, which 
dates l)ack to 19.58. In 1969, Hammond purchased a car 
from Mr. Silver’s dealership. Mr. Silver flid not seek 
the employment of Schreiher and had not ever met him 
until after he sought to retain the firm of Hammond & 
Schreiher .^or this action (88a). 

Kelley Disc’s states as “connsel” 
(DB25) IS curiously inconsistent with its position that th" dif- 
ference in status between partners of larfp> law firms and vounir 
associates is irrelevant (DB23). 
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(5) The Present Action 

The complaint in the pn-sent action (5-lOa) charges 
that clefendant-apfM'llant Chrysler Motors Corporation 
(“Motors”) entered into a standa.'d form Dealer Relo- 
cation Agreement with Silver in Janiiar>', 19(57. The 
agreement provided that Motors woiihl erect a (healer- 
ship facility for Silver and Silver agreed to occupy the 
facility at a rental computed under a certain formula. 
Before the facility was completed, Motors ai)parently 
transferred its nal estate operations to defendant-n|)- 
pellant Chrysler Realty CoriK)ration (“Realty”). In 
1968, after the facility was suhstantially completed. Sil- 
ver occupied it. Realty asked Silver to sign a new form 
lease agreement. However, after reading it, Mr. Silver 
discovered the lease was only for a five-year term, 
whereas the Dealer Relocation Agreement, as it read 
and as it was representiul to him by Motors, was for a 
twenty-five year period. Mr. Silver was told that this 
h*ase form was merely a working document under the 
Dealer Relocation Agreement, whicli remained in force. 
The five year lease expired on May .31, 197,3. Prior and 
subsequent to this date. Realty threatened Silver with 
eviction unless lie signed a new lease at a higher rental. 
After refusing to sign the n(*w lease. Silver brought this 
action. Since .Tune 1, 1973. Silver has paid the higher 
rent under protest f.'i-lOa). 

By this action, Silver seeks declaratory, injunctive and 
monetary relief that will in effect give it the Iwnefits of 
the Dealer Relocation .Agreement. 

Silver’s complaint proceeds on three theories Tlie 
first two, grounded on diversity and pendent jurisdiction, 
are essentially based uiion breach of the Dealer Reloca- 
tion Agreement by Motors and Realty. The third, based 
on the Dealer’s Day in Court Act, alleges that Motors 
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and Realty have coerced Silver into relinfiuisliing the 
lM*nefit8 of its Dealer Relocation Agreement. 

Motors and Realty have yet to answer the complaint. 
In a motion to dismiss the complaint for failure to state 
a claim for relief. Motors an<l Realty have contended in 
substance that their standanl form Dealer Relocation 
Agreement does not satisfy the statute of frauds (3G- 
38a). Silver has fded paiH*rs in opposition, but Judge 
Weinstein has stayed decision on the motion until <lis- 
position of this api)eal (.')07n). 

At least two actions, similar to this action, were brought 
by dealers in various parts of the Unite<l States against 
Chrysler prior to the institution of the present action but 
well after Schreiber left Kelley Drye (.37(l-37Hn, .32a, 72a). 
One received coverage in Automotive Neus, a leading 
automotive industry trade publication (72a). Thus, the 
present action, as is apparent from its very nature, is 
not founded on confidential infonnation. 

(0) Work Done litf Schreiber While At h'ellet/ Drifc 
for Chrifsler an/l Others 

As C’hrj’sler concwles (DH")),* Schreiber «lid no work 
for Realty, the principal defendant in this action. Realty’s 
activities are considere<l by Chrysler in its i:»fi7 Annual 
Report to Im* so significantly different frojii either Chrys- 
ler’s or Motor’s that Realty is excluded from (’hrjsler’s 
consolidated annual report (.Annual Report, p. 29). Tn- 
dee<l, Chrx-sler has not contended that, during Schreiber’s 
tenure at Kelley Dr>e, any partner or associate of Kelley 
Drye had the remotest contact with any form of Dealer 
Relocation Agreement. Schreiber 8nbmitte<l, without con- 
tradiction, below that “prior to [his firm’s] retention fin 
this action], [he] had never seen or even heard of a 

•“DB” refers to Chrj'slcr’s main brief on this appeal. 
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Dealer Relwation Agreement and iiad never seen a 
Chrysler dealer lease” (hoa). It apin^ars that the Dealer 
Relocation Affreeinent involved in this action was drafted 
by other outside counsel or Chrysler’s internal Icfral staff 
and that Chrysler’s internal personnel handled the nego- 
tiations of such agn*ements directly with the dealers. 


Contrary to the implication in Chrysler’s brief, Schrei- 
ber di<l not spend most, or even a substantial |)ortion, of 
bis time at Kelley Drye on C’hrysler matters. As shown 
l)elow, most of his time on C'hrysler matters was spent 
in two cases, one an antitrust case brought by another 
automotive manufacturer, and the other, a stockliolder’s 
derivative suit.* Although Chrysler’s refusal to [iroduce 
time records or comi»ilafions therefrom has prevented a 
determination of the proportion of time be spent on 
these cases. Scbrieber’s work for non-ChrysIer clients was 
extensive. The almost KK) so-called massive central sta- 
tion protection treble damage actions, emanating from 
T'nited Slafrs r. Gnuticll ('orp., 384 I*. S. .jn.3 (H»ri4). oc- 
cupied a great fleal of his time (Csia). See (’Up of I),, 
trait V. Ciriunell Carp., ’74 CCM Trade ( nsesi !I74.‘>Sfi 
(2d Cir. lf(74). Most of his time, for many months prior 
to this «lepnrtj re from Kelley Drye in February. 1%‘>. 
was spent ir aiding the preparation for trial of a non- 
Chrysler case entitled Fidrlitp (f (’asualtif Compan,, r. 
A’pha Life lnfo,rauce Cnmpanp CiTa). He handle.1 ,nat- 
nmomal, derivative, securities, contract, an.l negligonce 
itigation for non-(’hrysler clients (fl.'-.a). lie spent manv 
hundred hours in the library writing research memoranda 
for other clients on mortgages, interstate commerce tar- 


•Schreiltcr has denied Cbrj-sler’s im|ilieation that Sehreiber 
worked extensively on non-litigated matters for Chn’sler (DBA. 

"'Agcstive and eolorful metaphors 
p of the jeeherg (DBS) does not constitute proof and 
IS an abuse of the presumptions formulated for use in dis- 
fpialifleation matters. 
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rifffi, trusts, cstato taxes, coraiiumity property, charitable 
foundations, sales of controllinf^ interest in corporations, 
personal jurisdiction of New York and federal courts 
over defendants, the McCarren-Ferguson Act, the New 
York Public Ser\'ice Law, tax-exempt foundations foumla- 
tions, tax-free exchanges, the Uniform Commercial Code, 
and the Xorris-LaOuardia Act (dba). 

The principal case that Schreioer worked on for Chrys- 
ler was Checlcer v. CJirtfshr, fi4 Civ. 80(1 (S.D.N.Y.) (02- 
03a). .Judge Weinstein aeeurately de.seribed his partiei- 
I)ation as follows (4f)S-4fM>a) : 

“In this treble damages antitrust action com- 
menced in 1004, Checker, a manufacturer of taxi- 
cabs eomiM'ting with Chrysler, alleged (hat Chrys- 
ler was conducting a predator>’ campaign to put 
Checker out of business in violation of the Sher- 
man .\ct. Sehreiber's participation involved suc- 
cessful of»position to motions for summary ju<lg- 
nient and a preliminary injunction. 

“Clmcker claimed that Chrysler gave cash re- 
bates to all purchasers of taxi'-cabs from Chrysler 
(b'alers as part of an illegal price fixing agreement. 
In denying Checker’s motion, the District Court 
found that the plan did not have a tendenev to 
H'strict the pricing independence of dealers who 
remained free to determine ultimate retail sales 
price. At most, this case would have jicrmitted 
exploration of (he jiricing arrangements between 
manufacturer and <|ealer. There is no substantial 
relation which can he reasonably established be- 
tween the issues involved in the ('heckrr case and 
the matters embraced by the current action.” 

The other principal Clirysler case Schroiber worked on 
was a stockholder derivative case entitled Ezzes v Acker- 
matt coromence<l by a Chrysler shareholder in the Chan- 
cery Court of Delaware, while Schreiber was not associ- 
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ated with the firm ((»3a). The Chaiic-ery Court dinniiHsed 
the complaint on the grounda of res adjudicata and re- 
leane (63a). Schreiber asaiated writing briefs on the 
plaintiff’s appeal and a reply brief in the trial fourt 
(63a). Ilia access to files in that ca.se principally in- 
volved a review of suit pai)pr8 in a previous caao, the 
judgment in which defendants auccessfully claimed consti- 
tuted a bar to the Ezzes action (442a). 


Schreiber played a minor role in a handful of other 
small Chrysler cases. He settled a few warranty cases 
brought by disgruntled purchasers of Chrysler products, 
and settled one for $2,000 during trial in the Civil Court 
(63a). In another action entitled ('hri/sler Corporation 
V. Toff any, .305 F. Kui)p. ft71 (NM).X.Y. March 13, 106‘)), 
rev’d, 419 F. 2d 499 (2d Cir. Xov. 7, lf>69), involving a 
claim that the Xational Traffic and Motor Vehicle Safety 
Act pre-empted certain Xew York statutes, Schreiber did 
legal research on the npj)licability of the Kleventh Amend- 
ment of the United States Constitution (6.3a) 

Apart from the above cases, which Schreiber was able 
to recollect, Chrysler was able to establish that Schreiber 
worked on two other Chrysler matters. t)ne was an ac- 
tion brought by a dealer for a breach of contract, which 
Judge Weinstein described as follows (49Sa): 


lH> given to the affi- 
la\it of Mr. Clark J. Onmey who was the asso- 
ciate most closely involved with Chrvsier’s dealer 
suits during Schreilx'r’s tenure at the firm Our- 
ney affirms that to the best of his recollection 
Schreiber did not work directly or indirectly on 
Chrysler dealer litigation, with the possible excep- 
tion of researching a few .specific points of law 
that may have been involved in a dealer case’ The 

jonpe of Iho ro,o„yh i, dcmonstraM W sihr^i! 
^rs involvement in /focco Motors r. Chrvster 
Index Xo. 5120/1967 (N. Y. Sup. Ct. West Co )! 


T 
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In liocco, the only dealer case Schreil»er recalls 
worki»’|;; o*> his involvement amounted to research- 
ing a motion made to dismiss under the statute of 
limitations.” 

The Hocco case involved a claim for breach of contract 
ha8e<l on Chrysler’s termination of all DeSoto franchises 
in 11)G(). See generally liuono Sales, Inc., v. Chrysler 
Motors Corporation, 303 F. 2d 4.3 (3d Cir. 1%0), in which 
Chrysler was represented only by New Jersey counsel. 

Schreiber is alleged to have drafted an answer (200a) 
containing a general denial in an action entitled Polk r. 
Cross d Brown brought in the Civil Court upon an 
endorsed complaint.* Chrysler was not ev«‘n named as a 
party to this action (4.34a). As Judge Weinstein noted 
(498a) : 


“tD]efendants argue that Schreiber represente*! 
Chrysler real estate interests in a litigation en- 
titled Polk r. Cross d Brown Co., a suit in the 
Civil Court of New York City. Defendants urge, 
‘He thereby became familiar with some of Chrys- 
ler’s practices as a landlord.’ 3'he details, however, 
l>elie any |>ossibl(* relation to the issues in Polk to 
the matters involved in the present action — iKjyond 
the seinantic similarity that real estate was in- 
\oI\*h1 in both actions. Polk was an action brought 
bv the Legal Aid Society 8*‘eking damages for a 
ulaintifT (ai)parently a welfare client) who claimed 
he had l^en wrongfully evicted from the Circle 
Hotel. The hotel was then owned bv a Chrysler 
subsidiary, Chrysler Manhattan. Schreiber de- 
clares that his only recolletdion of involvement with 
the case ‘is that I was sent down to adjeurn a ino- 

•Chrysler has conveniently omitted the endorsed complaint, 
although it has insisted upon an extensive and unnecessarily 
lengthy appendix. See Comolidated Theatra v. Warner Bros. 
216 P. 2d 920, 928 (2d Cir. 1954) (on motion to recall mandate). 
A copy of the endorsed complaint is attached to l.iis brief. 
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t'on or hearing on this case.’ Dofciulauts state 
that Seiireiher drafted the answer in tliis action. 
Wliatever tin* extent of Sclirciher’s involvement, 
the remoteness of the facts and issues of Polk to 
matters raised hy the present action is strikinjf." 

(7) Cases Which Chrifslci ErroneonsUf Claimed Schrei- 
her “Worked On” or “H'a* Invoiced In” 

In attempting to substantiate its erroneous factual 
thesis that Schreiber allege<lly represented “a liroad 8f)ec- 
trum of Chrysler interests while at” Kelley Urye (129- 
130a), Chrysler asserted below, as it has here, that Sclirei- 
ber allegedly ‘‘worked on” or was ‘‘involv«'d in” several 
other so-called “dealer” or “real estate” cases. 

However, after Chrysler i<lentified these eases, in reply 
papers below, Schnuber denied having worked on these 
cases in any meaningful sense (4.33-43(!n). SM-hreiber sub- 
mitte«l the affidavits of two ex-Kelley Drye associates, 
Clark Ourney, Ksip (73-70a) and Hugh Baum, Ksq. (77- 
7f>a), both of whom are responsible attorneys and who 
clerked for federal judges, which unecpiivocally supported 
Schreiber’s assertions. Indeed, Schreiber assertwl, with- 
out contradiction, that, in nom* of these cases, which were 
‘‘handle«l by other” Kelley Drye attorneys, di<l he “ren<l 
the files, interview witnesses or client |)ersonnel. or par- 
ticipate in the drafting of papers” (432n). In any event, 
none of these cases involved makers related to the pres- 
ent case. The particular cases that Schreiber denied 
having a meaningful role, if any, are discussed below: 

(a) Day side Motors, Inc., v. Chrysler, fil Civ. 1094 
(S.D.X.Y.): Chrysler alleged that Schreiber was “involved 
in” this case, while refusing to siate specifically or gener- 
ally what ho had done or how’ much time he hatl sf)ent 
(120n). This action was brought almost five years be. 
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fore Schreiber joined Kelley Drye (241a). Schreil)er de- 
nies working on this case, liaving rea«l the file, or, prior 
to the motion below, ever having read the complaint in 
this case (435a). Chrysler did not deny Schreiber’s ver- 
sion, although it had ample opportunity (450 157a). Nor 
did Chrysler deny Schreiber’s statement that his sole con- 
tact with this case was limited merely to adjourning a 
motion or calling a motion “ready” in the old motion 
part of the Southern District (435a). As Chrysler’s de- 
scription indicates (DIW), Bayside, which involved claims 
of price discrimination, has no relationship to the pres- 
ent case. 

(b) DiCarlo v. Chrysler Motors Corporation, 68 Civ. 
16,3 (S.D.N.Y.): Although Isdow Chrysler appeared to 
consider that Schreil)er did not work on this ca.se (123- 
124a), Chrysler now appears to contend that he did 
(DB35). However, as the Oumey affidavit indicates (75- 
7fla), Mr. Ourney, who was the principal Kelley Drye 
associate working on dealer cases (7.3-7 ia), drafted prac- 
tically all papers in opposition to the plaintiff’s motion 
for a preliminary injunction, deposed the plaintiff at 
length and conducted further discovery (7.5a). Mr. Our- 
ney asserted flatly, without contradiction by Chrysler, 
that Schreiber “did not participate in the handling of the 
action or the drafting of papers” (7.5a).* Mr. Oumey 
states that Schreiber’s limited contact with this case was 
his brief inspection, at Mr. Gurney’s request, of the cor- 
porate plaintiff’s income tax return (76a). In any event, 
DiCarlo, which sought specific perfoj ..lance of an under- 
taking by Chrysler to issue a permanent franchise, has 
no relationship to the present case (29.3-.301a). No lease 

•For example, Chrj'sler alleges broadly that "Gurney sought 
Schreiber *8 assistance’’ in this case (DB7). However, a read- 
ing of Gurney’s affidavit belies Cbrvsler’s innuendo 
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or landlord tenant relationship with Chr>’sler existed, or 
was in issue. 


(c) Lonn Ixlatifl Moiur.s, hu\ r. Chrifslcr Motors Cor- 
poration, 0(1 t’iv. .'{(idn (S.D.X.Y.): Chrysh-r elaime.! be- 
low that Sehreihcr “was involved in” this aetion, hroii^ht 
Ity llaiiiiiumd in IJMid. on behalf of thr«>e former DeSoto 
<lenlers (12()n). SchreiiMT denied having worked on 
this case (4.'ir)a) and was siip|)orted fully liy Mr. (Jiirney 
who ha<l handled this case (74-7r)a). ’.Mr. (iiirney as- 
serted. witliout contradiction from Chrysler, that “.Sclirei- 
Iier took no part in the defense of this suit: nor did 
he ever meet Mr. llammoiid during the course of tlie 
case" (7.')a). Inde<-d. .Sehreihcr and Hammond stated, 
without contradiction, that they had not met until the 
fall of IfM!!). more than six montlis after Schreiher left 
Kelley Drye (S7a. htJa. 4.'?7a). Chrysler has refused to 
.state what, it anything. .Schreiher all<*pe<lly di»l Jn connec- 
tion with this case (lL>()n). In any event. Lonfi Isiatxl 
Motors, which involved allejred Itohinson-Patman Act 
violnti«>ns and the discontinuance of the DeSoto line in 
intlO. has no relationship to the present case (2.')4-27lla). 

(«1) Chrifsirr Motors ('orporalion r. F.strre Compami 
rt al, Index .Vo. 1241f»/I%7 (Sup. (’t. Co.): Chrys- 

ler also claimed that Schreiher “was involved in” tiiis 
case, which was hroiitrht hy Motors tr» enforce an option 
to i.urchase real estate (271 -274a. 121a). .Schreiher de- 
Jue«l having worke.l on this case (()4n, mn). Schreiher’s 
assertion is supf»ort»-.l cafeprorically hy HukIi .M. Haum. 
K.'IM.. the former Kelley Drye as.sociate who worked on 
this case (77-7fta). Mr, Rauiu. after descrihinj^ how dif- 
ferent the Fstree case was from the present case, states 
as follows (7S-7fla): 


“f did most of the .IraftinR of the complaint 

mnorc a %.% 


I '•iciiuiiK me complaint 

and the papers filed in the Fstrrr case, Althoujfh 
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F was i:ntl«T th«* overall mipervision of Mr. Khren- 
liard, on tliiw ease. 1 worked primarily under Rich- 
ard .1. Coneannon. Ks<|., then an associate and 
later a partner of Kelley Drye, I spent many 
hundred hours workinp; on tliis case, including 
nejrotiations. With Mr. Coneannon. 1 also spent 
many hours in settlement negotiations with Es- 
treeV attorney. .\t no time did Mr. Schreiher 
participate in the draftimr of any papers in the 
ea.se or even any internal memorandum relating 
to it or in negotiations. It is possible that over 
the extend<*<l period of time I was working on the 
Kstrev case that I may have asked Mr. Schreilier 
ahout a minor procedural matter, although at 
this time 1 have no recollection «)f ever having 
consulted him ahout this case.” 

.Mr, naum’s aeeount was not contradicted liy Chrysler, 
which refused to stale what, if anything. Schreiher al- 
legeilly did in this case (1‘J1a). In nJiy «*v<'nt. the Kstree 
case, which involve<l an issue of the proper exercise of 
an option, is not sulistantially related to the present 
action. 

The (iiirney aflidavit dealt a fatal blow to the Chrys- 
h*r thesis that Sehreilier was meaningfully involved in, or 
had aepuired any information ahout. Chrysler’s dealer 
litigatimi, to say nothing of its ovf'r.oll dealer policy. As 
dudge Weinstein stated (4INa): 

“Considernhle weight must he given to the af- 
falavit of Mr. Clark .1. (Iiirney who was the as- 
sociate most closelv involveil with Chrysler’s 
dealer suits during Schreilier's tenure at the firm, 
(lurney afiinus that to the best of his recollection 
Schreiher ‘di«l not work directly or inrlirectly on 
Chr>-sler dealer litigation, with the possible* ex- 
ception of researching a few specific points of law 
that may have been involved in a dealer case.’” 
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(S) The Kelleif Drtfe Finn Sitnrtnrr anti Chrifsler'/t 
C'harfic That Srhreihcr Ifatl Access to Chn/sler 
Confnlences 

Tin- inilinl part of C'liryslor’s .stntoiiiciit of “fnfts’* 
(Dlio-H) tliroiifrii the iiso of (•liaraft«Tix.atioii, 

vaRiK* alistraotions. aial ultimately .lihtortions, to show 
tliat Schrcilier and presiimahly any former Kelley Drye 
assoeint<‘, even of Selireiher's short tenure, automatieally 
heeaine inihued with so-ealh-d Chrysler eonfidenees that 
may have he«‘n somewhere in Kelley Drye’s files. .IiidKe 
Weinstein thoui'ht Chrysler's efforts in this re^aril most 
fatuous, notin;.' that Chrysler had hy “(vlaKUe or in- 
definite allegations” attempted to ci.-ate “faetiial eomplex- 
ities” that would eause a frustrated ilistriet judire to 
throw up his hands and order dis'pialifieation on some 
"notions «d' jiossihle appearanee of improiiriety” (502). 

The low ealilire of Chrysler’s so-ealled proof of the 
osmotie proeess on whieh it relies demonstrates its ah- 
sunlity in this ease. After reeitinp a eatalo^tm- of various 
matters in whieh Kelley I)rye has repr«‘sented Chrysler, 
Chrysler asserts, without sup[>ort in the reeord, that 
Sidireiher had “free and ready aeei'ss" to “matters" po- 
inp haek as far as l!t2."). many years IsTore he was horn 
and 40 years Itefore he was admitted to praetiee law 
(I)|J5). Chrysler also allepes that SehreilH*r “obtained 
imm<‘asurnh|e eonfidential information repardinp [(’hrys- 
ler’s] iiractiei's. proe«*dures, metlmds of operation, aetiv- 
ities, eontiunplated eonduet, lepal problems and litipa- 
tinn" (f)B5). However, Chrysler’s rei-ord supjiort is 
merely a sentenee taken verhatim from an aflidavit that it 
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Kiilmiittod Im'Iow (‘J!)a) and must la* disivRardf*! as totally 
conoliisory. Hut tnkon litorally, t'hryslcr's notion of “im- 
moasuraldp confulcntial infcniiiation” can lx* taken to 
mean that such eonfidential information was so small and 
insiKnifieant that it therehy lieeame “immeasurahlo” — a 
eoneliision that conld he reached on the record. As shown 
ahove, Chrysler attempted to claim Schreiher was “in- 
volved in" or “worked on” cases (DHd) with which he 
in fact hn<l no )iiennin;;rul contacts, if any. Chrysler 
also claims that “fplartners ami associate's at f Kelley 
Drye'l Mvrc roHstauthf discnssinjj pi'mlinc cases and ex- 
chaneiiiK ideas" (1)H7) (italics athh*<l), implying that 
every aftorm'V in th«' ‘^O-man Kelley Drye- firm is there- 
fore eleeply invedve**! in e'very case in the- firm. As was 
sli»»wn ahove (pp. S-P). och «'xatMrerat«'d claims can only 
Ik* motivate«l hy Chrysler's elesire to prevetit Hammond, 
not Schreihe'i’, from n-presi'iiting Chrysler il.-alers. 

Tin* ahsiirdity of (he Chrsyler “osmosis" tlieory is viv- 
idly ih'monstrat<'«l hy the concri'te fact^ on the record 
ahoiit (h«' stnictnre' and operation of (he Kelley Drye 
firm. Kelley Drye* in r»*cen( years has had a staff of 
nhoiit eighty lawyers with alxmt .'10 partners and .'iO as- 
sociaP's, tog»'(her with an enormous su(>jiorting staff 
(4P7n). In 1 !((!.">, the litigation department alone had 
alionf fourteen lawyers, four partners and ten associates, 
before .''chreiher began working there (7."a). The litiga- 
tion department itself was so large that occasionally it 
had luncheon meetings to maintain sotne semblance of 
order (441 a). The contacts among associates were re- 
stricted and occasional (7(Ia, 7R-7Pn). During Schreiher's 
tenure, Kelley Drye maintained a central file room con- 
sisting of several thousand s(|uare feet, crammed with 
rows of files, as well as outside storage space (OOa). Tt 
would take several lifetimes for anyone to review even 
a small portion of this material. Chrysler’s review of 
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the many ('hryslcr eases liandled hy other Kelley Drye 
attorneys* (hiring Schreiber’s tenure and with which 
Schreil)er had no contact illustrates the necessarily hif^hly 
compartmentalized nature of associate responsibilities 
at Kelley Drye (DHI2-14, 123-12Ha). It is estimate*! 
that over 2(M( associates have passed through Kelley 
Drye since lfWi5 (41)7a). 

C'hrysler's attempt to create the impression that Schrei- 
her had extensive contact with Chrysler jiersonnel is 
belie*! by tin* n*cord (DHb). Schreiber gav** this uncon- 
tradicted- v<*rsion of tiu-se linnt«-d c(mtncts (441-442n): 

“Hetreating from tin* contenti«>n made in liis 
initial nflidavit that I had Maily contacts with 
def»‘n<lants' employees’ (p. (!), Mr. Khrenbanl con- 
ten»ls that, after all, F did spi-ak to a few Chrysler 
«-mployees (pp. 7-H). However, the few exnm|ties 
that he cites in reply are rpiite exhaustive and 
were probahly tin- result of hundn‘<|.s of man hours 
spent culling through my time sheets and corre- 
spondence files in cases I worked on. Although 

•These matters have no relationship to the present eas<-. For 
e.:ample, the Buono eas** involved the lOtiO diseontinuanee hy 
Chrjsler of all DeSoto dealers (.31.5-32.'ta). Tlie other dealer 
eases alleged wrongful preferment of other dealers (DIU.l). 
Even the real estate matters are remote from the pn-sent eas<*. 
For example. Vrhnn, which Chrysler as |)laintiff eommeneed in 
19C4 Itcfore Sehreilwr’s association with the firm, alleges that 
the defendant landowner ehanged the tojHigraphy of a piece of 
land so that a dealer facility eoubl not he hnilt (3«ln). BOB 
involved a claim of I|i2,618, asserted in a District Court in Nas- 
sau County, for failure to maintain a building un<ier a lease 
w-ith Chrysler (368-.369a). IVicArs, in which (’hrysler was again 
a i>laintilT, sought to specifically enforce an option to purchase 
land (416-419a). The Babj/Ion suit was filed on .June 27, 1972 
(three years after R<-hreilK*r left the firm) (.570-37fia, esp. .376a), 
although Chi^-sler attem|>ts to create the impression that it was 
filed during Schreiher’s tenure (DB14). 
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Mr. Khrenbard Kpends alinoHt an entire pa^e re- 
ferring to iiiy contacts with Messrs, liose, Ferris 
and Glenn, he does not relate the facts that would 
demonstrate their true significance. Messrs. Fer- 
ris and Glenn I met once. I was asked to ac- 
company them on an ap|)ointment with a procure- 
ment department official of New York City to 
listen to the reasons w’hy Chrysler lost a bid to 
sell automobiles to New York City. I was briefed 
in the taxicab on the way down to the Municipal 
Building. After a brief meeting the matter was 
closed. My contacts with Mr. Rose, a sales official 
at Chrysler-Manhattan, principally involved the 
Ahikkarm case — a Civil Court case based on breach 
of a new car warranty (my first uffiuavit, p. 10). 
My principal contacts with him entailed review- 
ing the repair history of the plaintifT’s vehicle. 
I also dealt with Mr. Anderson on this case only 
by telephone. 

“\Yith respect to my contacts with Mr. Kendall 
and Mr. I’hilip, they were all in connection w'ith 
the Kzzrs case and .Mr. Khrenbard does not claim 
otherwise. As my first affidavit makes clear (p. 
10), my participation in this case was nwessarily 
limitHl, althouf;b I spent many hours <in it. My 
access to files at Kelley Drye on tlie case princi- 
pally involved review of suitpa|)ers in a previous 
case, which defendants proved were res adjudicata 
on the issues raised. 

“With n"i)ect to Mr. II nth, T never met him, 
but spoke with him by telephone in eonnecticn witli 
Checker r. Chrifsler, 

While Chrysler implies that Kelley Drye routinely di- 
vuIjcmI all client confidences to its youngest associates 
(DB7 S), ,SchreilH*r stated tliat Kelley Drye jiartners were 
vigilant not to divulge any more information to its as- 
sociates than was absolutely necessary (442-443a, Wa). 
As Schreil)er stated (44.3a): 


“fBloth partners of the firm, and clienis as well, 
weigh the desirability of divulging information to 
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asBCH'iateH. Theie appeared to me to he a keen ap- 
preciation at Kelley Drye that the hifth turnover 
of youiiK lawyerK neceHsitated certain precautions 
in this rcRard.” 

(9) The Hammnnd (C Schreiher Association 

After receiving Silver’s papers in opposition helow, in- 
cludiiif^ tin* nflidnvits of two ex-Kellcy Drye asso<'iates 
who denied Schreiher had workefl on spwific cases, for 
the first time Chrysler attempted to make something 
out of the fact that in Decemher, IJWin, Schreiher acted 
as counsel for shareholders of Checker who hroiif^ht a 
{lerivative action af'ainst Checker’s manaf^ement (not 
Chrysler’s) entitled Pearltnan, el at. r. Markin, et at., 
Civ. 5.397 (S.D.N.^.) (“Pearlnian action”), in whicli 
plaintiffs won an unaiipealeil judRinent (11 1-1 1.58 ).* 
llammoiul asso<Mated with Schreilwr on an of coun- 
sel basis in this action. However, S<hreiher did the 
hulk of the work on the ease and this was tin* only 
case that tln*y worke«l on toKidher prior to the forma- 
tion of the firm »)f Hammond & Schreih(*r in .Aniriist, 
1970 (437n, fiOa). 

( hrysler claimed helow that Schreih<*r ha«l instituted 
the Pearltnan action without Chrysler’s consent ami that 
the action was found(‘d in j»art on imhlic information 
about Cln'cker (not Chrysi<*r) that Schreiher may have 
learned *luiinK the course of his work in the Checker 
r. Chrifsler litigation (DH1.5-lfi). However, Chrysler 
«Ii«! not deny that Kelley Drye (ami Mr. Khrenhard) had 
cooperatecl with Schreilier on iliscovery matters in the 
two cases, had learne<] from Schreiher evidence that was 
important to Chrysler’s defense of the Chrysler t . Checker 
action, ami lied discussed coordinated tactics in tlie two 
cas€‘8 (4.3<-4.3Sa, 487-489a). Thus, althouf^h it seems ch'ar 

•(.'hryKier has not even suff(r''stcd that Prartman is related 
in any way to the present ease. 
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that Chrysler’s consent was not necessary, it is difficult 
to construe Kelley Drye’s cooperation as anything oth.ir 
than consent.* Irdeed, Chrysler could not explain Imj- 
low why, after instituting the Pearlman suit, Schreiber 
was invited to Kelley Drye’s most important social func- 
tions, including a testimonial diimer for Johu W. Dryc, 
Jr., Kelley Drye’s senior partner, commemorating his fifty 
years with the firm (438a). 

Chrysler’s a^^empt to find sinister motives lurking in 
the filing dates of the Pearlman action and the filing of 
the stipulation of discontinuance in the Long Island Mo- 
tors case founders on the record. The fact is that the 
Long Island Motors case was settled in principle long 
hetore the date on which the stipulation of discontinu- 
ance was filed by Chrysler (437a). 

(10) The So-Called “Dodge Dealer Ilehellion" 

Chrysler’s discussion of the 80 -calle<l “Dodge Dealer 
R<*l)elIion’’ is highly misleading (DB17-18). 

Apparently, in lOfiG, some Dodge dealers organized a 
public relations campaign to articulate their grievances 
against Chrysler (116-117a). Although Chrysler attempts 
to create the contrary impression (DH17), Hammond did 
not represent the group of those dealers at that time 

•Almost two years after Kelley Drye’s cooperation with 
Schreiber in the Pearlman ease l)egan, Schrcil>er served sub- 
poenas in the Pearlman ease on General Motors, Ford and Chrys- 
ler. General Motors and Ford responded, but Chr>’sler through 
Kelley Drye resisted the subpoena on, among other grounds, that 
Schreiber was subject to disqualification. The Chrysler subpoena 
was not pressed because Ford and General Motors had supplied 
the necessary information. However, Schreiber’s firm wrote a 
letter to Kelley Dr>’e pointing out its cooperation with Schreiber. 
Kelley Drye admittedly refused to respond to this letter (4.38- 
439a). 
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(446-447a). Tliore was only one suit brought by this 
group, with which neither J^hreiber nor Hammond ccn- 
cededly had any contact (DB18). The suit brought by 
Hammond was on behalf of three former dealers alleg- 
ing a breach of contract by reason of the discontinuance 
of tne DeSoto line of cars by Chrysler in IJIfiO and 
who clearly had nothing to do with the group associated 
with the “Dodge Dealer Rebellion” (44fi-447a). 

I. 


Judge Weinsiriii’s order refusing to disqualify Ham- 
mond & Schreibcr was well within his discretion. 

A. The Slanilard for Review. 

Judge Weinstein’s order, denying Chrysler’s motion 
to dis(|Ualify Hammond & Schreibcr, may be reversed 
only if it involved an abuse of discretion. Greene v. 
Stnqer Compani), 4()1 F. 2»1 242, 243 (3rd Cir.), cert, 
denied, 400 F. S. 348 (1972); Autnuest, Inc. v. Peugeot, 
Inc., 4.34 F. 2d rmfi, .3fi8 (2d Cir. 1970). The large mens- 
lire of iliscretion acconleil the District .Judge in ruling 
on an alleged conflict of interest of counsel was re- 
cently describe<l in Waters r. We.stern ('nmpany of 
S’orth America, 4.30 b\ 2d 1072, 1073 (lOtli Cir. 197i): 

“Dasically the control of attorneys in trial litiga- 
tion is within the supervisory powers of the trial 
.judge and erercise of his discretion in .such mat- 
ters uHl not he disturbed on appeal except in the 
most extreme of cases. • • • Improper surface ap- 
pearances are capable of damaging the .judicial 
function and image as well as carrying a tmtential 
for actual in.jury to a party. However the discre- 
tion of the trial judqe in .such matters is very 
broad for appearances may he misleading and the 
overall proper administration of ju.stice may well 
allow the trial judqe to ignore appearance in favor 
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of fad. What might appear as a conflict of in- 
terest on the surface can, in fact, he no conflict at 
all or so insignificant as to he overcome by other 
circumstances.” (Italics added.) 

B. R* levant Canons. 

Chrysler invokes Canon 4 of the Ccwle of Professional 
Responsiliility, which provides that “a lawyer uhould 
preserve the confidences of his clients” and Kthical Con- 
siderati<m, EC 4-.'), which provhles in relevant part: 

“A Lawyer should not tise information acquired 
in the course of the representation of a client and 
a lawyer should not use, except with the consent 
of his client after full tlisclosure, such informa- 
tion for his own purpo.ses. * * * Care should l>e ex- 
ercised hy a lawyer to prevent the disclosure of 
the confidences and secrets of one client to an- 
other, and no emt)loyment should he accepted that 
might re((uire sjich disclosure.” 

However, there is nothing in the Code of Professional 
Responsibility prohibiting, without more, an attorney 
from reiJii'senting a new cli«'nt aaninst a former client. 
Tndee<l, the Code contains admonitions to tie* members 
of the imr that 

“a basic tenet of the professional responsibility of 
!awyr>rs is that every person in our society should 
have rea<ly access to the indepe’xlent professional 
services of a lawjer of integrity and competence.” 
Kthical Consideration, KC 1-1. 

In addition, Kthical Consideration, KC 2-2fi, provides 
that “[i]n furtherance of the objective of the bar to 
make legal services fully available, a lawyer should not 
lightly decline proffered emplojonent,’ 
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Especially since C'lirysler’s attempt to «lis<|iialify Sil- 
ver’s counsel is liased on a vicarious imputation of knowl- 
<‘(lf?e of Clirysler confidences to cliullen^cd counsel, the 
pr(‘sent aiipeal r«*(piires a halancinf; of conijietiiiR oh- 
.j«’Ctives reflected in Canons 1, 2 ami 4. The j)uhlic in- 
terest in maximum access to h*gal services tnust he ac- 
commodated with the public interest in maintaining client 
confidenc(*s. I'or this reason, “|(‘]thicnl prolihuiis cannot 
he viewed in a vacuum”. I'mted Stairs v. Staudard Oil 
('nmpauii, i.'lfi F. Sup. .34:>, :m (S.I).X.V. Ur).')); /:„,lr 
Industries, Inc. r. Pa tent ex, Inc., 47S 2<1 .')fi2, .'ifio {2d 

Cir. 197.1). 

Since the Canon.- are not self-en forcing, the Courts 
liave foriimlated rules for their eidorcement." The rules 
pertinent to tin* facts of this case are discussed nnd 
applied helow. 

C. The “.SuliHlantial Ilelalion” Test. 


( 1 ) 77/ c Pate 


The praetical j/rohlem of proviim that a lawyer’s siih- 
se/pient emph/ynu-nt atrainst a former client, in the wonls 
of Kthical Consideration, F.C 4-.'). “mii'ht reipiire • • • 
•lisclosun*" of confid<*iic«*.s »*nrlier confi/hsl hy the formi“r 
client has heen considered hy the Courts. This Court 
has recognized, as <lid .Indue Weinstein (49fin. 49Sn), 
tliat the for’uer diem shouhl not Is* put to proof of 
nhu.se of confiilene*« hy its forim-r attorney hy disch)sinu 
i..e very information claimed to he confidential. As 
stated recently hy Chief .Tudu** Kaufman in Kmle Indus- 
tries, Inc. r. Patenter, Inc., 478 F. 2<I .")n2, .570 {2d Cir 
1973): 


The full scope of the court’s power to enforce the Ca.nons 
has not been defined. See City of New York v. General Motors 
Corporation. 60 F.R.D. 30.3, 307 n. 3 {S.D.X.Y. 1073). apnral 
pending, Dkt. 73-2.3.')l {2d Cir.). 
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“We take as our Ruitlepost in applying the lan- 
guage of Canon 4 to this case the standard articu- 
lated hv Judge Weinfehl in T.C. Theatre Corp. v. 
If'arner Bros. Pictures, 113 F. Supp. 205 (S.D.N.Y. 
1953). There the court said: 

“ ‘T hold the former client need show no more 
than that the matters emhraced within the pend- 
ing suit wherein his former attorney appears on 
Itehalf of his adversary’ are substantially related 
to the matters or cause of action wherein the at- 
torney ])reviou8ly represented him, the former 
client. The Court will assume that during the 
course of the former representation confidences 
were disclosed to the attorney hearing on the sub- 
ject matter of the representation. It will not in- 
(juire into their nature and extent. Only in this 
manner can the lawyer’s duty of absolute fidelity 
l)e enforced and the spirit of the rule relating to 
privilegd communications he maintained.’ 

“113 F. Supp. at 298-209 (emphasis supplied). 
The ‘substantially related’ test has been approved 
and followed by subsecpient decisions * * 

The “substantial relation" test creates aii irrebutable 
presumption that challenged counsel actunHy rweived 
confidences in his previous representation of the client 
that he now opposes, “whether the lawyer did, in fact, 
receive confidential information during his previous em- 
ployment which might be used to the client's disadvan- 
tage.’’* Ernie, supra, 478 F". 2d at .571. The “substantial 

•Thus, the “substantial relation” tist. applied by Judge 
Weinstein on the basis of Ernie and other cases, does not, as 
Chr>’sler claims, “i>laef the burder of proof on Chiyaler to ahow 
spe<'ifleal1y that Mr. Sohreiber was misusing confidential infor- 
mation in tbe pending ease" (DB2n). Dis4|ualifieation follows 
automatically on the basis of an irrebuttable presumption, if 
Chiy’sler had showed, as it did not, a substantial relation between 
the present ease and the matters Sohreiber worked on at Kelley 
Drye. The eases cited by Chrj'sler (DB29-31) merely describe 
the preclusionaiy’ effect of the “substantial relation” test. 
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relation” test is a “strict prophylactic rule” that avoids 
“even the appearance of professional impropriety.” Ibid. 

The phrase “substantially related” has been given sub- 
stance in two cases in this Circuit where the challenged 
attorney was not disJiualified. United State.f v. Standard 
Oil Comjxtiui, l.'Ki F. Supp. 345 (S.D.X.Y. 1955); Fleischer 
V. A.A.P., Inc., 103 F. Supp. .548 (S.D.X.Y. 19.58), appeal 
di.smi.s.sed, 204 F. 2d 515 (2d Cir.), cert, denied, .359 U. S. 
1(X)2 (19.59). However, in the Standard Oil case. Chief 
Judge Kaufman noted that prior to his opinion there: 


“Cnfortunately, the cases furnishfed] no ap- 
idicable guide as to what creates a ‘substantial re- 
lationship.* • • • (iuidance on this point cannot 
be found either in tho.se other df'cisions by Courts 
or F.thics (Vinuuittees which have ilealt with the 
problem of rei)resenting adverse interests and the 
((uestionH of confidence betrayal raised thereby. 
• • • In most of these case.-;, the link Udween the 
subject matter of the first litigation or first repre- 
sentation by olTemling coun.sel, and the second, ad- 
verse^ lUigation was comj»aratively simple to 
tect. * • • There aF)|)ears to 'u* no case where 
c|uestion of whether a substantial relntionsbi|) 
isted between the former repn’sentation and 
^cond suit presented serious factual problems. 
But, clearlif, the icord ‘suh.stantial’ must be f/it'en 
some re.strictire content." (at .3.5.5-.5ri) (Italics 
added.) 


de- 

the 

••x- 

the 


In the face of this rationale, Chrysler asserts that 
Hammond & Schreiber may not represent any d»‘nler 
in any claim against any Chrysler company, irresp»*ctive 
of the issues or matters raised therein (I)B 20). Chrys- 
ler in effect argues the f|ualifying term “substantial” 
as tjsed in the “substantial relation” test has no mean- 
ing. However, neither the Canons nor the decisions 
have postulated a rule of discpialification that dif>(|uali- 
fied an attorney from ever representing anyone against 
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a foriiior To be sure, such a rule of disqualifica- 

tion would, as Chrysler urger (DB 25), result in “strict 
jirophylactic rule * * *, giving attorneys clear guidance 
on their ethical obligations.” However, such a broad 
rule of dis(|ualiflcation has lM*en found to In* unnecessary 
to protect legitimate client interests ami would unduly 
infringe on other important social intere.sts. Accordingly, 
the Courts have found that the presumption arising from 
the “substantial relation” test constitutes a sufliciently 
broad prophylaxis against the possible use of confidential 
information and the apjiearance of impropriety. See 
Knile, supra; Standard Oil, supra; Fleischer, supra. 

(2) Application of the ‘^Suhstantial Relation” Test 

Chrysler has not made any forthright attempt to apply 
the “substantial relation” test with any rigor or objec- 
tivity. Instead, Chrysler has merely resorted to broad- 
brush characterizations of eases that Schreilier is alleged 
to have worked on. Below Chrysler resorted to such 
labels as “dealer” and “real estate” (30-31a). Here, 
Chrysler has employed equally uninformative characteriza- 
tions such as “Chrysler-dealer relations”, “Chrysler’s role 
as lessor of denier priuiiises”, and “defen.^es against claims 
of oral agreements” (DB 32). Chrysler does not claim 
that any of these cases involved either Realty, the princi- 
pal defendant in this case, or a Dealer Relocation Agree- 
ment or similar agreements, upon which Silver’s claim is 
founded here. Chrysler’s approach is analogous to the one 
rejected by Chief .Judge Kaufman in the Standard Oil 
case (136 F. Supp. at 367): 

“[I]n preparing its case, the mere mention of the 
word ‘petroleum’ in a document caused the [com- 
plainant] to assume its relevancy to the instant 
case and its pertinence to the instant matter. But, 
it must be borne in mind that a word appearing in 
empty space, with no historj’, expresses nothing.” 
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Such “use [ofj conclusory language instead of evidentiary 
facts in dealing with essential features of [its] charges” 
does not establish a basis for dis((ualification under the 
“substantial relation” test.* Fleischer v. A.A.P., Inc., 
supra, 163 F. Supp. at 569. 

In sharp contrast to Chrysler’s approach, Judge Wein- 
stein carefully analyzed the cases on which Schreil)er 
worked at Kelley Drye and found no “substantial rela- 
tion” Ijetween these cases and the present one (498-499a). 
His findings (on Checker, Rocco, and Folk) therefore need 
not be repeated. In addition, Schreiber conceded working 
on the Ezzes, Ahikkarram, and Toffany cases (63a), w’hich 
Judge Weinstein did not discuss. However, these cases 
were obviously so ilifTerent from the [iresent case as to 
require no iliscussion. Ahikkarram involved a $2,000 claim 
for breach of a new car warranty; Ezzes was a stock- 
holder’s derivative suit dismissed on grounds of res ad- 
judicata; and Toffany involved a question of preemption 
of New York safety regulations by federal law. 

Chrysler argues that SchreilK*r “worked on” certain ad- 
ditional Chrysler cases (DK'nrln, linyside, Lnny Island 
Motors, Eslree), for which Schreiber denies having any 
responsibility. Schreiln-r’s assertion was supported in 
categorical terms by two ex-Kelley Drye associates who 
were responsible for those ca*;e8. These cases do not aid 
Chrysler’s position. 

To begin with, these four cases have no relationship, 
substantial or otherwise, to the present case. Bayside and 
Lony Island Motors involved principally claims of price 
discrimination in violation of the Robinson-Fatman Act. 

•Chrj’sler’s conclusor>’ c-laims of “substantial relation’’ should 
l»e compared with the careful showing found insuffic ’.ent to war- 
rant dis(|ualifieatinn in Standard Oil, xupra. 136 P. Rupp, at 367, 
and auffleient in Conxolidated Theatrtt e. Warnrr Brog., 216 F. 
2d 920, 922 (2d Cir. 1954). 
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DiCarlo involved a claim to compel Chrysler to issue a 
permanent dealer franchise agi'eement to the plaintiff 
dealer who claimed to have satisfied his imdertaldng to 
Chrysler. Estree was brought by Chrysler to enforce an 
option to purchase real estate. 

Judge Weinstein properly disregarded these four cases 
l)ecau8e the record substantiated Schreiber’s claim that he 
did not work on them (433, 435a). Schreiber’s claim was 
Bui>ported by affidavits from the two former Kelley Drye 
associates who were responsible for these eases. Chrysler 
refused to state what work, if any, it claimed Sohreiber 
had done on these cases. Nor did Chrysler dispute 
Schreilier’s assertion that these cases “were handled by 
other attorneys in Kelley Drye’s large litigation depart- 
ment” and that Schreil)er “did not read the files, interview 
witnesses or client personnel, or participate in the drafting 
of papers in any of these cases” (432a). Schreiber’s un- 
disputed lack of actual contact with the files in these cases 
precludes their use as a basis for dis(|ualification. As 
stated by Chief Judge Kaufman: 

“Aside from these practical problems (of the anti- 
social effects of dis(|ualification1, it is doubtful if 
the Canons of Ethics are intended to disf|ualify an 
attorney who did not actually come into contact 
with materials substantially related to the contro- 
versy at hand when he was acting as attorney for 
a former client now adverse to his position”. 
(Italics added.) United States v. Standard Oil 
Company, supra. 13(5 F. Snpp. at .3M.* 

To the extent Chrysler’s conclnsory claims that Schrei- 
ber worked on these four cases could conceivably be 
said to have created an issue of fact. Judge Weinstein 
was fully justified in resolving these claims against 

•Thus, Chrysler’s claim that Sehreiher had “across” to 
Kelley Drye flies — in the sense that there might have been no 
physical barrier — cannot aid Chrysler. 
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('hry«lpr. Chrytiler reftispd to <lisclo8c tho work Stfhroi- 
l)er allpRpdly did, or thf numfM'r of lionrx Solirodipr 
allpf^pdly 8p<‘nt, on any sppcific Chryslfr niattpis. 
SohreilM-r r<*<|iK*Ht<‘d Cliryhlor to pro<lnc<* portinont linio 
rccordK (filn, 70a) and Chryslor rpfuM*d, claiminf? tliat 
SclirpilH*r'8 tinu* rcconlH wprp confidpntinl (103a). Tak- 
iiiR CliryHlcr on its own rrronPOiiK assumption, Sclin-ihpr 
t)ipn rpfpipstpfl a pom|)iIntion of tlu* niiinhpr of lioiirs 
sppnt on sppfific nmttprs and othpr nonponfidpntial in- 
formation dcrivpd from liis tiinp rpcords (420-431n), This 
nppommo<lntion was also rpfuspd hy f’hryslpr (4.52a). 
C'liryslpr fli»l not plaim, nor dops it sppin prcdildp, that 
<*vpry onp of .Splirpihpr's tinu* rppords pontainod oonfi- 
dpijtia! information, (’hrysipr simply rpfnspd to follow 
any spipptivp ponrsp that would providp pvpn partial 
disploHurp ponsistpnt with its profpssp«l oh.jpptivp of pro- 
tpptinff rpal ponfidpnops. Rathpr, Chryslpr uspd its pro- 
f«*sspd ohjpptivp to aphipvp a total siipprpssion of olparly 
pprtinpiit pvid»>npp.* Spp J’uited States r. Lnnfi, .32S 
F. Siipp. 233 ( K.I). Mo. 1071), pitpd hy .liid^p \Vplnst«‘in. 

This Court recpntly rpcoRnizpd the discoverability of 
time records in Citi/ of Detroit v. Orinnell Corp., 74 CCH 
Trade Cases, ^74.f»Sf; at pp. 0(i,.377-<S (2d Cir, 1074), 
where it mandatc>d a disclosure of tasks actually per- 
formed hy counsel and a live hearing on fees applications 
in class actions. It would be an ironic distortion of 
priorities if time records or compilations were discover- 
able for purposes of awarding fees, hut were not dis- 

*Xor did Chrysler rcfjuost or offer to have .Iudg«‘ Weinstein 
review time reeords in camera, as suKtrt'sted in Confoliftated 
Theatre* v. Warner Bra*., 216 F. 2d 920. 926 (2d Cir. 19.'>4). 
Indeed, throughout the j)ro<‘eedings laffore .Judge Weinstein, 
Chrysler sought to diselose as little information as possihle, in- 
eluding matters of publie record. For example, the affidavit 
supporting Chrysler’s motion claimed that to identify matters 
of public record that Sehreiber allegedly worked on “would be 
improper” (31a). Only after the absurdity of this position was 
pointed out (61-63a) did Chrysler proceed to identify these 
matters (120-123a). 
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coverable for purposes of determinin;; whether a litigant 
may be represented by counsel of his choice. 

On the basis of the cases he retied upon or by refer- 
ence to sanctions imposable under Rule 37, Fed.R.Civ.P., 
Judge Weinstein was fully justified in drawing adverse 
inferences against Chrj’sler, Since Chrysler has not 
sought, here or below, a live hearing on any of these or 
other factual matters, Chrysler cannot now' seek a hear- 
ing. See Ernie, supra 478 F. 2d at 574, n. 0, an«l authority 
cited therein. Moreover, Judge Weinstein heard at length 
the authors of the principal affidavits on each side. Dale 
A. Schreiber and Rol»ert Khrenbard, on oral argument. 
Therefore, given his discretion on this motion. Judge 
Weinstein had ample opportunity to properly assess the 
key persons involvtnl.* 

Chrysler’s assertion (DB26, 32) that Schreiber spent 
1.000 hours on Chrj'sler matters is undocumented and in 
itself irrelevant. Since Chrysler refused to produce 
Schreiber’s time records or any computation derived there- 
from anrl admitted making no “detailed analysis” of them 
(452a), Judge Weinstein, for reasons state<l above, cor- 
rectly ignored this assertion. Time spent, in itself, has 
little rneaning.** where, ns luTe. Clirvsler has not been abb* 
to show any relation, substantial or otherwise, l)€tween the 
matters that such time was allegedly spent on and the 
present case. This is understandable in view of flchrei- 
ber’s undisputed statement (430n. 62a. 122nl that most of 
his time on Chrysler matters was spent on the Ezzes anvi 
Checker cases, which were clearly unrelated to the pres- 

•Silvor (lid rf^uicst a hearing, if one were necessary (fila). 

••In Fteucher, tupra, 163 F. Supp. at .‘>50, the former at- 
torney whose disqualifications was sought had represented the 
complaining former client for over eleven years. The time 
spent by challenged ctjnsel must have exceeded 1,000 hours 
by many times. 
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ent case. If time spent on work for an organization as 
vast as Chrysler were sufficient to warrant disqualifica- 
tion, the “substantial relation” test would be overruled 
and large corporate clients would receive the benefit of 
preferential rules of discjualification. 

Judge Weinstein correctly held that there was no basis 
for imputing to SchreilK»r any alleged Chrysler con- 
fidences on the basis of the work he actually (or even al- 
legedly) p<-rformed while an associate of Kelley Drye. 

D. Iipputalion of the AlIrKt-d Knowledge of Other Kelley 
Drye Allomeys. 

Chrysler has also conteiidetl that S<’hreiber's distpialifica- 
tion (and hence that of his firm) can Ite premised on the 
notion that Schreih'-r is irrebuttabhf presumed to have 
knowle<lge of alleged relevant confidential information, if 
any, about Chrysler that may have existed somewhere in 
Kelley Drye’s files or in the memory of any of its part- 
ners or associates. Chrysler thus relies on a double im- 
])utation of knowledge to reach its desired result of dis- 
(|(ialification of the Hammond & Schreilter firm: first, the 
asserted knowle<lge of Kelley Drye partners of pertinent 
confidences, if any, is imputed to Schreiber because he was 
an associate of the Kelley Drye firm; and, second, the 
knowle<lge vicariously imputed to Schreilwr would Ik* im- 
puted to Hammond Itecause of his )>artnership with 
Fichreiber. Stich a mechanical and indiscriminate imputa- 
tion of confidences allegedly iepo.s<*il in some Kelley Dry** 
jtartner defies the reality of Schreilter’s narrow, subordi- 
nate ami short-term role at Kelley Drye. “Carriag** of this 
imputation-on-an imputation to its logical terminus could 
lead to extreme results in no way rwjuiretl to maintain 
public confidence in the bar.” American Con Company v. 
Citrus Feed Co., 436 F. 2d 1125, 1129 (.5th Cir. 1971). 
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Chief Judge Kaufman, in Standard Oil, supra, 136 
F. Supp. at 364, has suggested that there is no basis for 
any such imputation of confidences to Schreiber in the 
circumstances of the present case: 

“[I]t is douidful if the Canons of Ethics are in- 
tended to disqualify an attorney who did not ac- 
tually come into contact with materials substantially 
related to the controversy at hand when he was 
acting as attorney for a former client now adverse 
to his position.” (Italics added.) 

Although Chrysler has portrayed Judge Weinstein as 
bia8e<l against its position, his opinion was far more 
generous to Chrysler than it nee<led to be. While Stand- 
ard Oil indicates that a former partner is not presumed 
(rebuttably or otherwise), merely by virtue of his partner- 
ship, to have benefitted from his former firm’s receipt of 
alleged confidences. Judge Weinstein treated Schreiber, 
as if he, as an associate, were rebuttably presumed to have 
Ismefitted from confidences, if any, that Kelley Drye might 
have receive<l and that could be useful to the plaintiff 
here,* He noted (501 -502a) : 

“Only where an attorney himself represented a 
client in matters substantially relate«l to those em- 
brace<l by a Biibse<pient case he wishes to bring 
against the former client, is he irrebnttably pre- 
suni«*<l to have lienefitted from c'onfidential informa- 
tion relevant to the current case. See Fleischer v. 
yl.d.P.. Inc., supra, 16.3 F. Supp. at .552. In such 
limite<l situations there is no necessitv to demon- 
strate actual exposure to specific confidences which 

•As Ktat<Hl below, .Tudae Weinstein also a.sKnmed, despite 
the lack of any showing bv Phrj'sler, that some attorney at 
Kellej* Drj’p, apart from Schreiber, handle<l during flchreilier’s 
tenure some matter sulistantially related to the present action or 
that some confidences relating to such matters were reposed 
in Kelley Dr>*e. 
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would bent-nt the present client. But, as Judge 
Herlands noted in Fleischer (ibid), in a case ‘where 
the attorney may he “vicariously dis(|ualified” (as 
hy virtue of his former membership in a law part- 
nership), the inference is treated as rehuttahle.’ 
• • • Judge Kaufman was suhscHjuently to note that 
Laskep made ecpially clear that ‘a former partner 
oarred onlv by imputed knowle<lge may reout the 
inference t)iat he receive<l confi<lential information 
from the attorney with actual knowle<lge.* United 
States V. Standard Oil Company, 136 F. Supp. 345, 
364 (S.I).X.Y. 1955). • • * While there is some dnnht 
whether a nresumption should be applied against 
a challenge<l junior associate, • • • it has been re- 
butted by Schreil)er.” (Italics added.) 

Thus, contrary to Chrysler’s assertion (DB29), Judge 
Weinstein treatwl Schreihcr as if he were a former part- 
ner of Kelley Drye and found nonetheless no basis for 
his or his firm’s disqualification. 

Judge Weinstein’s conclusion is fully supported by 
Ixiskey Bros, of W. Va. r. Warner Bros., 224 F. 2d 824 
(2d Cir.), cert, denied 350 V. S. 9.32 (19.55), which held 
that a former partner of an attorney, who was clearly 
disqualified, was not irrebuttably presumefl to be tainted 
by his past i)artnership. As this Court stated (224 
F. 2vl V27): 

“Defendants coiit»>nd that either receipt of con- 
fidential information should l)e conclusively pre- 
sume<l from the fact of partnership or alternatively 
Malkan should at least have the burden of rebut- 
ting such an inference. Within the framework of 
the original partnership the fact of access to con- 
fidential information through the person of the 
partner with such specialized knowledge is suf- 
ficient to bar the other partners, whether or not 
they actually profit from such access. Such a result, 
although an extension of the literal wording of 
Canons 6 and 37 of the Canons of Professional 
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Ethics of the American Bar Association, is neces- 
sary to facilitate maximum disclosure of relevant 
facts on the part of clients. Once the partnership 
is dissolved, however, the inference from access to 
receipt of information, in a new case having no re- 
lationship to the old partnership, becomes logically 
less compelling and should therefore lK*come rebut- 
table legally, lest the chain of disqualification l)o- 
come endless. 

“Thus an irrebuttable inference that confidential 
information hfd been receive<l would result in 
Malkan’s discjualification for [[lartnership with 
Isaacson, and Flllner’s di8<|ualification for partner- 
ship with Malkan. Since the degree of association 
to effect dis(|ualification need not necessarily be 
that of a i)artner, young lawyers might seriously 
jeopardize their careers by temporary affiliation 
witn large law firms. But even more important is 
the effect on litigants who may seriously feel they 
have claims worthy of judicial testing, but are 
prejudiced in securing proper representation. For 
the net effect of an overharsh rule of disqtialifica- 
tion must be to bimler afle<|uate protection of 
clients’ interests in view of the difficulty in dis- 
covering technically trained attorneys in specialized 
areas who were not disqualified, due to tbejr j)eriph- 
eral or temporally remote connections with attor- 
neys for the other side. See Note, G4 Yale L. J. 
917, 928.”* 

•fhrA’slor’s n-liniicc on Laskrtf to find an irrebuttable pre- 
sumption rests upon l.a.tkrtf’ii holding that «inee one jiresent 
member of an existing firm is dis<|ualified on a r.iatter, the dis- 
qnalifieafion sprt'ads to all members of the firm (224 F. 2d at 
ft26). Chief Judge Kaufman’s artiele furnishes the factual basis 
for this eonelusion (nR27-2ft). However. a.s shown above, this 
Circuit has treatefl the problem of the formrr member of the 
firm differently. treatment of ex-i>artners has been 

widely aeeepted. E. g., Amfrican Can Company r. Citrux Ffril 
Co., tupra, 4.36 F. 2d at 112.'); Fhitchrr v. A.A.P., Ine., supra, 
163 F. Sujtp. at .').')2: FtandarA Oil, supra, 136 F. Supp. at .364. 
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In seeking disqualification of Silver’s counsel through 
an irrebuttable presumption, Chrysler seeks not only to 
overrule Laskey but to go much further. First, Chrysler 
would overrule Laskey's holding that a mere rebuttable 
presumption is raised against a former partner of a dis- 
qualified attorney or firm. Second, Chrysler would attach 
the same irrebuttable presumption to a young former as- 
sociate of a large firm. Chrysler cont<-n<ls (1)11 7) that 
the remote possibility that a former associate might con- 
ceivably learn something allegedly confidential from gossip 
in the corridors of his former firm or from some equally 
fortuitous source should give rise to an irrebuttable pre- 
sumption that all former associates received all confiden- 
tial information existing anywhere in the firm during his 
♦enure. Such a i)resumpti()n is particularly ludicrous in 
the case of a large firm such as Kelley Drye and a former 
young associate such as Schreil)er, who did some work on 
cases for Chrysler, the nation’s fifth largest industrial cor- 
poration. Indeed, the greater possibility of transmittal 
of actual confidences was found not to warrant such a 
prestimption in Laskey, where the challenged counsel had 
communicated with his former partner who was clearly 
di.squalified because of his extensive knowledge of perti- 
nent client confidences (224 F. 2d at 829-830), It is 
equally fatuous for Chry’sler to argue that yotmg asso- 
ciates have “access” to Chrysler confidences in Kelley 
Drye’s vast file systcun. Although th^re may lie “access” 
in the sense of there l>eing no physical harriers to such 
materials (and this is merely an assumption), the young 
associate has no need or desire to review files completely 
unrelated to his work and, in many cases, lacks the in- 
formation to identify such files." 

"Chrysler attempts to ereate the impression, without so 
sfatinff. that Sehreiber ha«i aetual knowledge of Chrysler ronfi- 
dencfs pfrfinrnt to fhr prrsrnt canr (DB5-ft). As .Tiidpe Wein- 
stein found C.')01-.')02n), the rword does not sujiport Chr>'sler’s 
contention, either on the basis »)f direct or circumstantial evi- 
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Chrysler has not even satisfied the precondition for the 
imputation to Schreiber of alleged Chrysler confidences 
that could have been useful to the plaintiff in this case : 
that Kelley Drye itself had such confidences (4y9a). Bend- 
ing over backwards to protect Chrysler’s interests, Judge 
Weinstein assumed that Kelley Drye possessed such con- 
fidences, not merely other unrelated confidences. How- 
ever, Chrysler never claimed that during such time the 
Kelly Drye firm played any part in the drafting, execu- 
tion or use of, or in any litigation involving, the Dealer 
HelooUtion Agreement or any similar agreement that 
forms the basis of Silver’s claim. As shown above (pp. 
17-2(1, 215), none of the matters liandled liy Kelley Drye for 
any of the Chrysler companies during {^hrei*)er’s tenure 
appears to have any bearing on the narrow issues raised 
by the present case. Thus, there was no need for Judge 
Weinstein to have considered whether Schreiber was even 
“rebuttably” presumed to have acejuired any pertinent 
Chrysler confidences. Sec American Can Company r. 
Citrus Feed Co., supra, 430 F. 2d at 1130. 

This Circuit, in enforcing the Canons, has adjusted to 
the competing objectives expressed generally in the Code 
by formulating the presumptions, both rebuttable and ir- 
rebuttable, which were applied by Judge Weinstein over- 
generously to Chrysler. The portion of his opinion en- 
titled “Dangers of Unnecessary' Restrictions on Young 
Attorneys” (!102-.')04a) discussen some of the reasons for 
this Circuit’s rejection of an irrebuttable presumption that 
former partners (to say nothing of young associates) 
learned of all confidences in their former firm. His con- 


( footnote continued) 

denee or of the irrebuttable ]iresumption created by tbe “mib- 
Rtantial relation” test. Sehreilier has eatejrorieally denied the 
receipt of such eonfidenees (.'55a). Sehreilter should not he put 
to an “unattainably high burden” of proving “a negative.” 
Latkry, ttupra, 224 F. 2d at 827. 
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cern about the unfair, adverse impact of such an irrebutta- 
ble presumption on the former associate and persons 
whom he may later represent* merely echoes the concern 
expressed by Chief Judge Kaufman many years ago in an 
analogous situation: 

“If service with the government will tend to 
sterilize an attorney in too large an area of law 
for too long a time, or will prevent him from en- 
gaging in practice of the very specialty for which 
the government sought his service — an<l if that 
sterilization will spread to the firm with which he 
becomes associated — the sacrifice of entering gov- 
ernment siTviee will be too great for most men to 
make.” 

VnitPfl States r. Stamlard OH Cnmpan^f, supra, 13(5 
F. Siipj). at 303. 

Judge Weinstein’s opinion, it is submitted, grants clients 
of large law firms the full protection that they need and 
can properly claim. Clients of large firms, especially 
those whose operations are run on vast institutional 
scales, can readily apjireciate that subordinate personnel 

•{'hrysliT’s eavnlier <lisniiK.sHl of nntitniKt cnTisiderations, in 
terms of the eenerni probltmi raised by tliis ease, is mispla'-ed. 
The applieation of the antitrust laws to lawyers ami law firms is 
prewntly the sniijeet of eonsiderable debate and litigation. Sts- 
Ooldfarh »t. Virf/inia Slate Jiar, '74 Traile (’as<*s. r 75 _ 04.3 (4tb 
C’ir. 1974). rn-'q in part, Sn.'i F. Snpp. 491 (K.D.Va. 1973). The 
.Tnstiee Department views the issue most seriously. See remarks 
of Deputy Assistant Attorney Oeneral Bruee B. Wilson. 5 f'ClI 
Trade Reg. Rep., f.Vl.l.'II. Whether or md antietim|»etitive prae- 
tiees among eompeting law.vers are ultimately dts-lared by the 
Supreme Court to Is* subjeet to the federal antitrust laws, it is 
ouite another matter for a law\er or a law firm to aid its rlients’ 
antieompetitive eonduet — an analogv* olom’r to the pn*sent ease. 
Reeent and powerful precedent indicates that collaboration be- 
tween groutts otherwise immune from the antitrust laws and 
those who are not eliminates immunity for all. See Vnited 
.Vine Workers v. Pennington, 381 TT. S. 657, 661 (1965). 


44 


of large law firinn cannot forever be we<lded to their 
initial employer. There is no basis for the law assuming 
that the public is so paranoid that young associates at 
large firms may never be connwted with counsel for ad- 
verse interests. Large institutional clients have more to 
lose than to gain from rules that will inhibit recruitment 
by large firms of young lawyers concerned about being 
overeoiiiiuitted to their initial •■tiiployers in areas of spe- 
cialized legal practice. Such clients need the 8er\’ice8 of 
large law firms, which can operate efficiently only with 
large numbt'rs of weil-traine<l, earnest young associates, 
who do not feel inhibit«Hl about accepting assignments for 
large clients. Chrysler 's position can only he seen as one 
that will reduce the effectiveness, influence and ethical ob- 
jectivity of outside counsel. 


II. 


Hammond & SchrpilM*r’s representation of Silver will 
not create an appearance of impropriety. 

While invoking the rubric of the “aiipearance of impro- 
priety”, Chrysler has not given th** concept any content on 
the facts of this case. Such slogans themselves provide no 
guidance, since “ethical jiroblems cannot lie viewed in a 
vacuum”. Stamlard Oil, supra, ISfi F. Supp. at 3(13; cf. 
Mrifcrhnfpr r. Entpire Fire ami Marine Insurance Co., 
F. IM . Dkt. No. 7.‘I-J.340 C-M Cir. C 10/74). 

.Tudge Weinstein quickly saw the fallacy in Chrysler’s 
invocation of the “appearanee of iniio-opri»dy” rubric 
( .')(tL’n ) : 

“Defendants seem to suggest that the complex- 
ities of the factual determination to Iw made hy 
this court should be avoided hy a decision couclied 
in notions of possible appearance of impropriety. 
()n the contrary, the importance of the underlying 
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I)olicy coiisidorations callpfl for raroful analyHis of 
the niattora embraced hy previoiiK ancl jirt-sent liti- 
gation, A aRue or indefiiiit<* alle^ationH do not auf- 
nee. Actual activitioH on specific cases by Schreiber 
must be demonstrated wbicb would make jt rea- 
sonable to infer that be gained some information 
about bis former client of some value to bis pres- 
ent client. The danjrer of damage to juiblic con- 
fidence in the legal })rnfession would be great if w'e 
were to allow unfounded charges of impropriety to 
form llie .wole basis ft^r an unjust di.s<|ualificntion.” 

There is uo “npiteaniiie** of impropriety” nrisimr from 
the fact that llamimuid. jtrior to being Joined by Scbrei- 
ber, was a specialist in dealer litigation. As Chief .Judge 
Knufmau noted: 

“With regard to the government’s contention that 
there is an appearance of evil arising from the 
that out of 85 men in the firm of Sullivan & 
Cromwell, Mr. Horn is a key figure in the present 
suit, it iniist be pointed out that Mr. Morn’s spe- 
cialty is the field of foreign economic and legal 
problems. If be is not (pialified to act. bis firm 
would bo disipialified regardless of bis pnrti«*ipn- 
tion, under the pnrlnersbip imputed knowb-dge 
theory. If Ik* is (pialified, there is no niipi'nranci* 
of evil arising from bis jmrticipation in the case 
ratlier than some other partner.” 

(Stotifhrrl Oil, supra, I.Tfi F. Supjt. at .Tfifi. n. 4.T.) 

Tn this ?•egard, the firesent case is a far weaker ease for 
disfpinlificatiou than SlnuilnrrJ Oil. Jn Statulnrd Oil. the 
challenged counsel was the expert, who. as a result of the 
changing of siiles, was using bis expi'rtise against liis 
former client. Mere, the expert remained on the same 
side.* 



*If lurking here, any “appcaranoi* of impropriety” lies in 
Chrjsler’s obvious motive in seeking to (lis(|ualify Hammond, the 

expert, by virtue of his association with Sehr’eiber, challenged 
counsel. 
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Chrysler’s contention tiiat tlic “appearance of impro- 
priety” rul)ric “is itself grounds for disqualification” is 
vastly overstated (])B4(J). The very cases relied upon hy 
Chrysler are merely ap|)lications of the “suiistantial rela- 
tion” test and are factually distinguishable from the pres- 
ent case. In Chugacn Elec. Ass'n v. District Court, 370 F. 2d 
441 (9th Cir. 19^), a former general counsel and director 
of defendant — who had participated in the highest levels 
of policy making — was disqualified from representing a 
))la!ntifT against the defendant in an antitrust suit based 
on policies and conduct of defendant w’ith which challenged 
counsel had become familiar while serving as general 
counsel and director of defendant {Id. at 443). Similarly, 
Schreiber’s role at Kelley Drye, as Judge Weinstein 
stated (502a), “cannot be meaningfully compared” to the 
role of the former general counsel dis((ualified in Motor 
.Mart, Inc., v. Saab Motors, Inc., 359 F. Supp. 156 (S.D. 
N.Y. 1973),* who represented “the [objecting former] 
client in a broad range of activities some of them relat- 
ing directly to matters embraced by the litigation in which 

•Cliryslfr's (■(iniplaint ( I)B.‘t3-.'J4) that .ludtr** Weinstoin 
should have disreirarded the actual rei’ord iti the Motor Mnrt 
case, which was subiiiitte<l by the parties (l-Pblla), is hase- 
li-ss. .Indore Weinstein’s review of trie record showi'd that there 
was nndenied and particnlarlized evidence that chalU’nged eonn- 
wl there hail in fact “received infor.niation on defendant Saali 
Motors’ policies, trade jiractiees. and its methods of operation 
and luwedure which are pertinent to and mit.dit be us<-d in this 
case’’ F. Knp[i. at Here, by contrast, (’hrj’sler at- 

teniiits to im|)nte to SchreilMr stich alleccd knowledire^of others 
by invoking; various “irrebuttable presuniiitions” Below. Chrys- 
ler attempteil to elevate, by vague eharacterizations, SihreilKT’a 
role to that of a general counsel, going so far as to claim, as 
it has not here, that he “influenced” important jiolieies (:i2al. 
Here, (’hr>’sler has receded from this grandiose eharacterir.ation 
in the light of Rchreiher’s statement that his retroactively con- 
ceived status was neither recognized nor rewarded during his 
tenure at Kelley Drye (.'i.'ia, 65-66a). 
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he was disqualified” (501-502a). In Richardson v. Hamil- 
ton International Corporation, 469 F. 2d 1382 (3rd Cir. 
1972), challenged counsel, w'ho was also the plaiutilT in 
that class action, had worked on substantially related, if 
not identical, matters for the defendants and had inter- 
viewed at length and examined the files of the primary in- 
dividual del'en<lants on related matters (469 F. 2d at 1385). 
Finally, in Ernie, challenged counsel had represented de- 
fendant in another action raising issues “that are not 
merely ‘substantially related’, but are in fact identical” 
(478 F. 2(1 at 572). These cases contrast sharply to the 
present case, in which there is a total lack of any “sub- 
stantial relation”. 

The various theories of imputation of knowledge — i.e., 
the “substantial relation” test and “rebuttable and irre- 
b\ittable presumptions”- reflect judicial concern with ap- 
pearances. Thi? application of these theories results in 
dis()ualification without a showing, and indeed in absence, 
of actual improj)riety or an actual abuse of client con- 
fidences. If the “appearnnee of impropriety” were ii.sed ns 
broadly ns Chrysler urges. Ibe (junlificntions jilnced by the 
de(Msions on imputed knowle<|g(> would be uieauiugless. Fol- 
lowing existing giiidelines, .Judge Weinstein’s decision is 
faithful to the Court’s “responsibility to preserve a bal- 
ance, delicate though it may be, betw(*en an individual’s 
right to his own freely chosen counsel and the need to 
maintain the highest ethical standards of professional 
responsibility”. Ernie, supra, 478 F. 2d at .564 .565. 

Accordingly, .Schreiber (and the Hammond & Schreiber 
firm) are qualified to act for Silver in this case. 
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Conclusion. 

Judge Weinstein’s order should l)e aflirmed. * 

Dated: New York, New York 
June 27, 1974 

Respectfully submitted, 

HAMMOND & SCHREIBER, P. C., 
Attorneys for Plaintiff-Appellee, 
1185 Avenue of the Americas, 

New York, N. Y. 10036 
Tel.: (212) 869-9696. 

Of Counsel: 


;\l.KXAM»KR HaNTMONI) 

Dai.f. a. Schrkihkr 
Raymonm) a. Hraoar 
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